United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



. - 




transcript of record. 


Court of Appeals of the District of Columbia. 


OCTOBER TERM, 1915. 


No. 2863 


270 


PATRICK F. HANNAN, APPELLANT, 


vs. 


JULIA B. HOPKINS, OTHERWISE KNOWN AS JULIA B. 

FLETCHER. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED AUGUST 20, 1915. 
PRINTED SEPTEMBER 24, 1915. 





















Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1915. 

No. 2863. 


PATRICK F. HANNAN, APPELLANT, 

VS. 

JULIA B. HOPKINS, OTHERWISE KNOWN AS JULIA B. 

FLETCHER, A PPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. Print 

Caption . o 

Declaration . j 

Copy of appeal bond. 4 3 

Copy of decree. r 

. «> 4 

Affidavit of Julia B. Hopkins, otherwise known as Julia B. 


Fletcher . 

Plea . 

Affidavit of defense. 

Motion for judgment. 

Motion for judgment granted; judgment; appeal noted 
Memorandum: Supersedeas bond approved and filed. 

Assignments of error. 

Designation of record. 

Clerk’s certificate. 


7 

9 

9 

12 

13 

13 

14 
14 
16 


5 

6 

7 

8 
9 
9 

9 

10 
10 


Judd & Detweileb (Inc.), Pbinters, Washington, D. C., Septembeb 20, 1915. 
































Court of Appeals of the District of Colombia 


No. 2863. 

Patrick F. Hannan, Appellant, 

vs. 

Julia B. Hopkins, Otherwise Known as Julia B. Fletcher. 


a Supreme Court of the District of Columbia. 

At Law. No. 58002. 

Julia B. Hopkins, Otherwise Known as Julia B. Fletcher, 

Plaintiff, 

vs. 

James J. Fletcher and Patrick F. Hannan, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it rememl>ered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit : 

1 Declaration. 

Filed May 4, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58002. 

Julia B. Hopkins, Otherwise Known as Julia B. Fletcher, 

Plaintiff, 

vs. 

James J. Fletcher and Patrick F. Hannan, Defendants. 

The plaintiff, Julia B. Hopkins, otherwise known as Julia B. 
Fletcher, sues the defendants James J. Fletcher and Patrick F. 
Hannan, for that the defendant James J. Fletcher, as principal, 
and the defendant Patrick F. Hannan, as surety, at the City of 
Washington, in the District of Columbia, heretofore, to-wit, on the 
22nd day of May, A. D. 1914, by their certain writing obligatory, 
1—2863a 
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sealed with their seals and now shown to the Court here, the date 
of which writing obligatory is a certain day and year, to-wit, the 
day and year aforesaid, acknowledged themselves to be held and 
firmly bound unto the plaintiff in the full sum of Eight Hundred 
Dollars ($800.00), to be paid to the plaintiff, her executors, admin¬ 
istrators, successors, or assigns, to which payment they, the said de¬ 
fendants thereby bound themselves, jointly and severally, which 
writing obligatory contained a recital to the effect that the said 
James J. Fletcher had prosecuted an appeal to the Court of Appeals 
of the District of Columbia, to review the decree rendered by the 
Supreme Court of the District of Columbia in the case of Julia B. 
Fletcher (being the plaintiff herein) against the said James J. 
Fletcher, known as No. 30,577, In Equity, and which said 

2 writing obligatory was subject to a certain condition there¬ 
under written to the effect that if said James J. Fletcher 

should prosecute his said appeal to effect, and answer all damages 
and costs if he should fail to make good his plea, then the said 
obligation should be void; otherwise, the same should be and remain 
in full force and virtue. And the plaintiff alleging a breach of the 
condition of said writing obligatory says that the defendant James 
J. Fletcher, appellant in said appeal from the decree in the afore¬ 
said Equity Cause No. 30,577, did not prosecute his said appeal 
to effect nor make good his plea nor answer the damages and costs 
which were sustained by, accrued to and became payable to the 
plaintiff by reason of the failure of said James J. Fletcher to prose¬ 
cute his appeal to effect or to make good his plea, which damages 
and costs the plaintiff alleges were, and are, equivalent to the amount 
of the decree appealed from with interest and the costs adjudged to 
the appellee (plaintiff herein) by the Court of Appeals of the Dis¬ 
trict of Columbia. And the plaintiff further alleges that the de¬ 
cree in said cause No. 30,577 In Equity (the full title of which cause 
is Julia B. Fletcher vs. James J. Fletcher et al.) was rendered and 
entered by said Supreme Court of the District of Columbia in favor 
of the plaintiff and against said defendant James J. Fletcher on the 
22nd day of May, A. D. 1914, for the sum of Six Hundred and 
Twenty-one Dollars and fifty cents ($621.50) : that on the same 
day an appeal was noted by said defendant James J. Fletcher and 
thereafter, within the time limited by law and the rules of Court 
for filing of appeal bond to operate as a supersedeas, to-wit, on the 
22nd day of May, A. D. 1914, the appeal bond herein declared on 
was filed in said cause and approved by the Court and operated to 
supersede and suspend the issuing of any writ of execution 

3 upon and the enforcement of said decree pending the said 
appeal, to-wit, from the noting of said appeal or from the 

filing and approval of said appeal lx>nd to the sending down and 
docketing in the office of the clerk of the Supreme Court of the 
District of Columbia of the mandate of the Court of Appeals affirm¬ 
ing said decree, said Court of Appeals having affirmed said decree 
on the 1st day of February, A. D. 1915, and its mandate having 
been sent down to the Supreme Court of the District of Columbia 
and docketed in the Clerk’s Office thereof on the 19th day of Feb- 
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nmry, A. D 1915 The plaintiff further alleges that the defendant 
James J. Fletcher has not, nor has the defendant Patrick F Han- 
nan surety on said appeal bond, paid to the plaintiff the damages 
a oresaid, or any part thereof, to-wit, the amount of said decree ad¬ 
judged to the plaintiff by the Supreme Court of the District of Co¬ 
lumbia, aforesaid, or in any other manner satisfied said decree or 
the terms and conditions thereof, to the damage of the plaintiff in 
the amount of Eight Hundred Dollars ($800.00), and therefore the 
plaintiff brings this suit. And the plaintiff claims judgment in 
the penalty of said bond, to-wit, Eight Hundred Dollars ($800.00), 
to be released, discharged and satisfied upon the payment by the 
defendants, or either of them, of the amount of the actual damages 
(including costs) as aforesaid, that is to say, the sum of Six Hun¬ 
dred and twenty-one Dollars and fifty cents ($621.50) with in¬ 
terest thereon from the 22nd day of May, 1914, together with the 
costs of this suit. 

MADDOX AND GATLEY 

John p. McMahon, 

Attorneys for Plaintiff. 

Plaintiff files herewith as and for particulars of demand a true 
copy of the appeal bond sued upon, the original of which is 
4 on file in the Office of the Clerk of the Supreme Court of the 

No 30 577 tnCt ° f Co Umbla ’ and of the decree in said Equity Cause 

MADDOX AND GATLEY 

john p. McMahon, 

Attorneys for Plaintiff. 

* 

In the Supreme Court of the District of Columbia. 

No. 30577. In Equity. 

Julia B. Fletcher, Plaintiff, 
vs. 

James J. Fletcher et al., Defendants. 


Know all men by these presents, that we, James J. Fletcher, as 
principal, and Patrick F. Hannan, as surety, are held and firmly 
bound unto the above-named Julia B. Fletcher in the full sum of 
Light Hundred dollars to be paid to the said Julia B. Fletcher her 
executors, administrators, successors, or assigns. To which pay¬ 
ment, well and truly to be made, we bind ourselves, and each of us, 
jointly and severally, and our and each of our heirs, executors’ 
administrators, successors, and assigns, firmlv bv these presents, 
healed with our seals and dated this 22nd day of May, in the year 
of our Lord one thousand nine hundred and fourteen." 

W hereas the above-named James J. Fletcher has prosecuted an 
appeal to the Court of Appeals of the District of Columbia, to reverse 
the Decree-rendered in the above suit by the said Supreme Court of 
the District of Columbia: 
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Now, therefore, the condition of this obligation is such, that if 
the above-named James J. Fletcher shall prosecute his said appeal 
to effect, and answer all damages and costs if he shall fail to 
5 make good his plea, then this obligation shall be void: other¬ 
wise, the same shall be and remain in full force and virtue. 
Sealed and delivered in the presence of— 

JAMES J. FLETCHER, [seal.] 
PATRICK F. HANNAN, [seal.] 


Notice of surety waived: 

JOHN P. McMAHON, 

A tt’y for Plaintiff. 

Approved the 22nd day of May, 1914. 

WENDELL P. STAFFORD, 

Justice , S. C. D. C. 

A True Copy: 

Test * 

J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, 

[seal.] Ass’t CVk. 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 30577. 

Julia B. Fletcher, Plaintiff, 
vs. 

James J. Fletcher et al., Defendants. 

This cause coming on to be heard upon the petition of the plain¬ 
tiff filed herein on the 31st day of March, 1914, the rule to show 
cause issued thereon and the answer of the defendant, James J. 
Fletcher, to the said petition and rule, and upon the testimony 
taken herein in open court, and having been argued by counsel 
and considered by the court, it is this 22d day of May, 1914, ad¬ 
judged, ordered and decreed that the said defendant is in default 
under said decree for alimony in the amount of six hundred and 
twenty-one dollars and fifty cents; that the allegations of the peti¬ 
tion are substantially proved; that the defendant has wilfully and 
contumaciously disobeyed the order and decree of the court 
6 bv his failure to pay as ordered and by his transfers of prop¬ 
erty as alleged in the petition which the court finds were 
made for the purpose of defeating the petitioner’s rights under said 
decree and were accepted by the transferees with knowledge of said 
purpose and with intent to assist in the accomplishment thereof: that 
the defendant still has it in his power to comply with the said de¬ 
cree and that in continuing his said failure and refusal he is acting 
in contempt of this court and its decree; and that he be committed 
to the Washington Asylum and Jail for the term of sixty days or 
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until such earlier time as he shall purge himself of his said con¬ 
tempt by paying the arrears of alimony aforesaid amounting to the 
sum aforesaid or be otherwise discharged by order of court or re- 
eased according to law and that he be taken into custody imme¬ 
diately by the Marshal of the United States for the District of Co¬ 
lumbia for the execution of this order. 

And the defendant, excepting to the foregoing as respects each 
and every matter of law or fact therein appearing and involved ap- 
peals therefrom in open Court to the Court of Appeals of the Dis¬ 
trict of Columbia, and the penalty of the bond on the said appeal is 

Supersedeas ^ ° f $1 °°’ ^ ^ ^ ^ at $800 ’ if t0 act aS a 
By the Court: 

WENDELL P. STAFFORD, Justice. 

A True Copy: 

Test * 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

[seal.] Ass’t Cl’k. 

* I 

^ Affidavit. 


District of Columbia, ss: 

Personally appeared before me Julia B. Hopkins, otherwise known 
as Julia B lletcher, who, being by me first duly sworn, on oath 
deposes and says: I am the plaintiff in the above-entitled cause* I 
h a ve rend the declaration in the above-entitled cause hereto annexed 
and the facts therein stated are true, and T herebv refer to the same 
as a part of this affidavit; As appears from the'records of the Su- 
preme Court of the District of Columbia, a decree was entered in 
my favor against James J. Fletcher, defendant herein, in the sum 
of .Six hundred and twenty-one Dollars and fiftv cents ($621 50) 
on the 22nd day of May, 1914; an appeal was noted in open court 
from said decree to the Court of Appeals of said District on the same 
day by said defendant, and on motion of his attorney the amount of 
the appeal bond to operate as a supersedeas was on that day fixed 
by the Court, at the sum of Eight Hundred Dollars ($800.00) * 
on the same day the appeal bond declared on in the annexed declara¬ 
tion a true copy of which is filed with said declaration as a particu-' 
lar of demand, was approved by the Court and filed in said Equity 
Uause Ao 30,5/7; that said bond was duly executed by the obligors 
therein, the said James J. Fletcher, as principal, and the said 
ratrick F. Hannan, as surety, and the seal of each affixed. After 
a hearing on the merits in the matter of said appeal the said Court 
of Appeals affirmed the decree in my favor and against the defend¬ 
ant James J. Fletcher, said decree being in the sum of Six Hundred 
and twenty-one Dollars and fifty cents ($621.50), said judgment of 
affirmance being rendered and entered in the Court of Ap- 
8 peals on the 1st day of February, 1915; and thereafter in 
due course a mandate in said cause was sent down by the 
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Court of Appeals directing the entry of affirmance of said decree 
in the Clerk’s Office of the Supreme Court of the District of Colum¬ 
bia, of all of which the defendants herein had notice; that no part 
of said sum of Six hundred and twenty-one Dollars and fifty cents 
($621.50), adjudged by said decree of said Supreme Court in my 
favor has been paid, although demand for payment thereof was 
made upon said defendant Patrick F. Hannan, and said decree and 
the terms and conditions thereof has not in any other manner been 
fulfilled or satisfied. By reason of the delay caused in the execu¬ 
tion of said decree, by the giving and approval of said supersedeas 
appeal bond, to-wit, eight months, T have been prevented from col¬ 
lecting the sum of money adjudged to me by said decree and am 
damaged in the amount thereof with interest and costs as claimed 
in the declaration, and T claim in this suit the sum of Six hundred 
and tw T enty-one Dollars and fifty cents ($621.50), with interest 
thereon from the 22nd day of May, 1914, together with costs, ex¬ 
clusive of all set-offs and just grounds of defense; that I am justly 
entitled to recover the same in this suit from the said defendants, 
or either of them; that the form of the judgment to be rendered 
should be, as I am advised, for the penalty of the bond, to-wit, Eight 
Hundred Dollars ($800.00), to he released, discharged and satisfied 
upon payment of the amount of damages,- including interest and 
costs, as above stated; that if the defendant Patrick F. Hannan shall 
pay the said damages or a judgment to be recovered herein I tender 
myself ready to assign to him my said judgment against James J. 
Fletcher for the protection of said Patrick F. Hannan, if so re¬ 


quested. Further affiant saith not. 

JULIA B. HOPKINS, 
Otherwise Known as Julia B. Fletcher. 
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Subscribed and sworn to before me this 27th day of April, 


1915. 

[seal.] 


WALTER C. ENGLISH, 

Notary Public, D. C. 


Endorsed: Let this suit be filed without prepayment of costs. 
Wendell P. Stafford, Associate Justice. 


Plea. 

Filed June 1, 1915. 


Comes now the defendant Patrick F. Hannan, by his attorney, 
and for plea to the declaration in the above entitled cause, says that 
he did from time to time and at all times after the making of the 
certain writing obligatory, and the condition thereof, in and by the 
plaintiff’s declaration described and set forth, well and truly observe, 
perform, fulfill and keep all and singular the articles, clauses, pay- 
ments, conditions and agreements in the said condition of the said 
writing obligatory specified and mentioned, in all things therein 
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j n , P ar ^ behalf to be observed, performed and 

Bae^minsf of p ^ j *. * . ^^ true intent and 

ready uf verify 6 *“ d ' mtlng ° b ' Rat0ry; and this the defendant is 

HENRY E. DAVIS, 

Attorney for Defendant. 

Affidavit of Defense. 


District of Columbia, ss: 

10 so ;j el0re me ’ n a Notary in and for the District afore¬ 

said, personally appeared Patrick F. Hannan, who, being 
by me first duly sworn, deposes and says: 
am one of the defendants in the above entitled cause and I 

(1 nyte r j? ht of ttle Plaintiff to recover of me the sum claimed in 
the declaration or any part thereof, and the grounds of mv defense 
which are true in fact, are as follows: * ’ 

The certain writing obligatory sued upon by the plaintiff as bv 
reference to the copy thereof accompanying the declaration appeare 

1 it J*.“J* 0 a , nd ,.? lven ln the certain cause numbered in Equity 
^ be dockets of this court, 30577, wherein the plaintiff bv the 

JamLi Fletche; F e !f her ’„' vas P lain 1 ti ?’ and th e defendant hereto, 
James J. Metcher, and another were defendants, on an appeal taken 

by the said defendant, James J. Fletcher, from a decree in the said 

cause numbered in Equity 30577, on the 22nd dav of May 1914 a 

copy whereof also accompanies the declaration herein • and as bv 

reference thereto appears, it was by the said decree adjudged and 

ordered that the said defendant, James J. Fletcher, was in contempt 

. l j <)urt ,’ ! n f ailmg and refusing to pay certain arrears of alimony 

! T f0r SU /; h ’, his contempt, the said defendant^ 

mLii, , h be committed to the Washington Asylum and 
Jail for the term of sixty days, or until such earlier time as he shall 
PJ* rge of h ' s sald contempt by paying the arrears of alimony 

aforesaid, or be otherwise discharged by order of court 

or released according to law, and that he be taken into custody im¬ 
mediately by the Marshal of the United States for the District of 
Columbia for the execution of this order.” The said appeal upon 
which as aforesaid the said writing obligatory was given thereafter 
came on to be heard by the Court of Appeals of thf D?strict of Si 
lumbia, which, after hearing the same, on, to wit the first 
11 day of February, 1915 affirmed the said decree, and’the man- 
date of the said Court of Appeals m that behalf was there 

Tu ’ ? n ? 9th day of February, 1915, duly filed in the office 
of the Clerk of this court. 

Pending the said appeal, the said defendant, James J. Fletcher 
was under conviction, in Criminal cause numbered 28742 on the 
dockets of this court, of the offense of conspiracy and under sen¬ 
tence thereon to “be taken by the Superintendent of the Washing¬ 
ton Asylum and Jail to the said Asylum and Jail, thence to the 
Penitentiary (as designated by the Attorney General of the United 
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States), there to be imprisoned for the period of two (2) years, to 
take effect from and including the date of arrival of said defendant 
at said Penitentiaryand the appeal of the said defendant from 
such, the conviction and sentence aforesaid, was likewise pending in 
the said Court of Appeals, which heard and determined the same 
by affirming the said conviction and sentence on the 7th day of 
December, 1914, whereupon and whereafter, on the 19th day of 
January, 1915, in conformity with the mandate of the said Court of 
Appeals in that behalf, the said defendant was on such, his con¬ 
viction and sentence aforesaid, committed by this court to, and taken 
into the custody of, the said Superintendent of the Washington 
Asylum and Jail, and by him taken to the said Asylum and Jail, 
and there continuously thereafter kept, detained and imprisoned 
until he was, by due warrant of removal in that behalf, taken and 
delivered to the ^Warden of the United States Penitentiary at Atlanta, 
Georgia, where he since has been, and now is, serving such, his 
sentence aforesaid. 

As by reference to the said writing obligatory aforesaid appears, 
the condition thereof was and is that, if the said defendant, James J. 

Fletcher, should prosecute his said appeal in said cause 
12 numbered in Equity 30577 to effect and answer all damages 
and costs, if he should fail to make good his plea, then the 
said obligation should be void, otherwise the same should he and re¬ 
main in full force and virtue; and, prior to the filing of the declara¬ 
tion herein, all costs accruing on such the appeal of the said defend¬ 
ant, in the said cause numbered in Equity 30577, had been fully 
paid and discharged, and there remains, and at the time of the fil¬ 
ing of the said declaration there remained, nothing due on account 

tllPTPnf 

PATRICK F. HANNAN. 

Subscribed and sworn to before me this 29th dav of May, A. D. 
1915. 

[seal.] CLARA M. REICHENBACH, 

Notary Public, D. G. 

Motion for Judgment. 

Filed June 11, 1915. 

****♦♦♦ 

Comes now the plaintiff, by her attorneys, and moves for a judg¬ 
ment against the defendant Patrick F. Hannan for want of a suffi¬ 
cient affidavit of defense under the < 3rd Rule ot this Court. 

MADDOX AND GATLEY, 

JOHN P. McMAHON, 

Attorneys for Plaintiff. 


Henry E. Davis, Esq., Attorney for Defendant Patrick F. Hannan: 

Please take notice that the aforegoing will be for hearing on Fri¬ 
day, the 18th day of June, 1915. 

J MADDOX AND GATLEY, 

JOHN P. McMAHON, 

Attorneys for Plaintiff, 
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13 Supreme Court of the District of Columbia. 

Wednesday, June 23rd, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon consideration of the motion of plaintiff filed herein, by her 
attorneys of record for a judgment against the defendant Patrick 
F. Hannan, for want of a sufficient affidavit of defense, it is ordered 
that said motion be, and the same is hereby granted. 

Wherefore, it is considered that the plaintiff herein recover of 
the said defendant Patrick F. Hannan, the sum of Eight Hundred 
Dollars ($800.00) the penalty of a certain appeal bond in the 
declaration in this cause declared upon, to be released, discharged 
and satisfied upon payment by the defendant to plaintiff of the sum 
of Six Hundred Twenty-one and 50/100 Dollars ($621.50) with 
interest thereon from the 22nd day of May, 1914, together with 
costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing the said defendant, by his attorney, in open 
court, notes an appeal to the Court of Appeals, whereupon the 
penalty of a bond for costs is fixed in the sum of One Hundred Dol¬ 
lars ($100.00), with leave to deposit Fifty Dollars ($50.00), with the 
clerk in lieu of such cost bond, or if to operate as a supersedeas, in 
the sum of One Thousand Dollars. 

Memorandum. 

July 8, 1915.—Supersedeas bond approved and filed. 

— V-*- « 

14 Assignments of Error. 

Filed July 12, 1915. 

******* 

The court erred as follows: 

1. In granting plaintiff’s motion for judgment. 

2. In not overruling the said motion. 

3. In rendering the said judgment. 

4. In holding that any damage accrued to the plaintiff by reason 
of the appeal of the defendant Hannan from the decree in the case 
of Julia B. Fletcher vs. James J. Fletcher, No. 30577 in Equity, 
on the dockets of this court, upon the appeal from which decree the 
bond in suit in this cause, No. 58002 at Law r , was given. 

5. In not holding that the affidavit accompanying the declara¬ 
tion herein was insufficient to support the judgment, in that it failed 
to set forth or show any damage accrued to the plaintiff as aforesaid. 

HENRY E. DAVIS, 

Attorney for Patrick F. Hannan, 

Defendant-Appellant. 

2—2863a 
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Designation of Record. 

Piled July 12, 1915. 

**♦*♦*♦ 

To the Clerk of the Court. 

Sir: I hereby designate for the record on the appeal of the de¬ 
fendant Hannan in the above entitled cause the following: 

1. Declaration and accompanying affidavit and exhibits. 

2. Plea of said defendant and accompanying affidavit of 

15 defense. 

3. Motion for judgment under Seventy-third rule. 

4. Judgment on the said motion and notation of appeal. 

5. Memorandum of filing and approval of supersedeas bond. 

6. Assignment of errors. 

7. This designation. 

HENRY E. DAVIS, 

Attorney for Patrick F. Hannan, 

Defendant-A ppellant. 

Messrs. Maddox & Gatlev and John P. McMahon, Attorneys for 
Plaintiffs. 

Dear Sirs: Please take notice that I have this 12th day of July, 
1915, filed the foregoing designation for the record on the appeal 
in the above entitled cause. 

HENRY E. DAVIS, 
Attorney for Defendant-Appellant. 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
15, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 58002 at Law, wherein 
Julia B. Hopkins, otherwise known as Julia B. Fletcher is Plaintiff 
and James J. Fletcher and Patrick F. Hannan are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 21st day of July, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2863. Patrick F. Hannan, appellant, vs. Julia B. Hopkins, other¬ 
wise known as Julia B. Fletcher. Court of Appeals, District of Co¬ 
lumbia. Filed Aug. 20, 1915. Henry W. Hodges, clerk. 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA, 

October Term, 1915. 

No. 2863. 


PATRICK F. HANNAN, APPELLANT, 

vs. 

JULIA B. HOPKINS, otherwise known as JULIA B 

FLETCHER. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF IN BEHALF OF APPELLANT. 

I. 

Statement of the Case. 

This is a suit at law brought in the court below by the 
appellee, as plaintiff, against one James J. Fletcher and the 
appellant, as defendants, upon a supersedeas bond given by 
Fletcher, as principal, and the appellant, as surety, on the 
appeal of Fletcher from an order rendered against him in 
a certain cause in equity in that court. 
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The order superseded by the bond in question was passed 
in a suit between the appellee by her former name. 
Julia B. Fletcher, against James J. Fletcher, the principal 
in the bond, known as No. 30,577 in Equity in the court be¬ 
low, in which suit the appellee obtained a divorce, with an 
allowance of alimony. On March 31, 1014, the appellee 
filed a petition in the cause alleging default on the part of 
Fletcher in the payment of alimony decreed, and praying 
that he l)e adjudged in contempt of court; and, upon such 
petition, the rule to show cause issued thereon, Fletcher's 
answer thereto, and testimony taken, the court adjudged 
Fletcher to be in default for alimony in the amount of Six 
Hundred Twenty-one and 50/100 Dollars ($621.50), that 
he had wilfully and contumaciously disobeyed the order 
and decree of the court by his failure to pay alimony as 
ordered, and that in continuing his failure and refusal to 
pay he was acting in contempt of the court and its decree. 
The order adjudged Fletcher in contempt, concluding as 
follows: 


“That he be committed to the Washington Asy¬ 
lum and Jail for the term of sixty days or until such 
earlier time as he shall purge himself of his said 
contempt by paying the arrears of alimony afore¬ 
said amounting to the sum aforesaid or be other¬ 
wise discharged by order of court or released ac¬ 
cording to law; and that he be taken into custody 
immediately by the Marshal of the United States for 
the. District of Columbia for the execution of this 
order.” ( Rec., 4-5.) 
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From this action of the court below Fletcher appealed to 
this court and gave the bond in suit, the condition of which 
was 


“that if the above-named James J. Fletcher shall 






prosecute his said appeal to effect, and answer all 
damages and costs if he shall fail to make good his 
plea, then this obligation shall be void: otherwise 
the same shall be and remain in full force and vir¬ 
tue.” (Rec., 3-4.) 

'Phis court having affirmed the order thus appealed from 
appellee brought suit on the bond, the material allegations 
of her declaration being as follows (Rec., 2-3) : 

“And the plaintiff alleging a breach of the con¬ 
dition of said writing obligatory says that the de¬ 
fendant, James J. Fletcher, appellant in said appeal 
from the decree in the aforesaid Equity Cause No. 
30,577, did not prosecute his said appeal to effect 
nor make good his plea nor answer the damages 
and costs which were sustained by, accrued to and 
became payable to the plaintiff by reason of the fail- 
ure of said James J. Fletcher to prosecute his appeal 
to effect or to make good his plea, which damages 
and costs the plaintiff alleges were, and are, equiva¬ 
lent to the amount of the decree appealed from with 
interest and the costs adjudged to the appellee 
(plaintiff herein) by the Court of Appeals of the 
District of Columbia. And the plaintiff further al¬ 
leges that the decree in said cause No. 30,577 In 
Equity (the full title of which cause is Julia B. 

letcher vs. James J. Fletcher et al.) was rendered 
and entered by said Supreme Court of the District 
of Columbia in favor of the plaintiff and against 
said defendant, James J. Fletcher, on the 22d dav 
of May, A. D. 1914, for the sum of Six Hundred 
and Twenty-one Dollars and fifty cents ($621.50). 

’ The plaintiff further alleges that the de¬ 

fendant, James J. Fletcher, has not, nor has the de¬ 
fendant, Patrick F. Hannan, surety on said appeal 
bond, paid to the plaintiff the damages aforesaid or 
any part thereof, to-wit, the amount of said decree 
adjudged to the plaintiff by the Supreme Court of 
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the District of Columbia, aforesaid, or in any other 
manner satisfied said decree or the terms and con¬ 
ditions thereof." 

As thus appears, the hypothesis of the plaintiff’s claim 
is that the decree adjudging Fletcher in contempt for which 
he should be imprisoned for a time specified, unless he 
should sooner purge himself of the contempt by paying the 
arrears of alimony due the appellee, was in effect a decree 
awarding the appellee the amount of the alimony so in ar¬ 
rears and adjudging that Fletcher should pay her the same. 

In the suit on the bond Fletcher was not served with 
process, and the appellant, surety on the bond, pleaded per¬ 
formance thereof ( Rec.. and accompanied his plea 

with an affidavit of defense, in which, after describing the 
bond and the order to supersede which it was given, and 
setting forth the action of this court on the appeal, which 
affirmed that order, appellant stated as follows (Rec., 7-8) : 

“Pending the said appeal, the said defendant, 
James J. Fletcher, was under conviction, in Criminal 
cause numbered 28,742 on the dockets of this court, 
of the offense of conspiracy and under sentence 
thereon to ‘be taken by the Superintendent of the 
Washington Asylum and Jail to the said Asylum 
and Jail, thence to the Penitentiary (as designated 
by the Attornev General of the United States), there 
to l)e imprisoned for the period of two (2) years, 
to take effect from and including the date of arrival 
of said defendant at said Penitentiary’; and the ap¬ 
peal of the said defendant from such, the conviction 
and sentence aforesaid, was likewise pending in the 
said Court of Appeals, which heard and determined 
the same by affirming the said conviction and sen¬ 
tence on the 7 th day of Deceml>er, 1014, where¬ 
upon and whereafter, on the 10th day of January. 




1U1,>, in conformity with the mandate of the said 
Court of Appeals in that behalf, the said defendant 
was on such, his conviction and sentence aforesaid, 
committed by this court to, and taken into the cus¬ 
tody of, the said Superintendent of the Washington 
Asylum and Jail, and by him taken to the said Asy¬ 
lum and Jail, and there continuously thereafter kept, 
detained and imprisoned until he was, by due war¬ 
rant of removal in that behalf, taken and delivered 
to the Warden of the United States Penitentiary at 
Atlanta, Georgia, where he since has been, and now 
is, serving such, his sentence aforesaid.” 

Following the filing of the appellant’s plea and affidavit 
of defense, appellee moved for judgment against appellant 
for want of a sufficient affidavit of defense under the 73d 
Rule of the court below (Rec„ 8, fol. 12), which motion 
was granted and judgment rendered accordingly (Rec. 0). 

From this action of the court below, this appeal was 
taken. 


II. 

Assignments of Error. 

The court below erred as follows: 

1. In granting plaintiff s motion for judgment. 

2. In not overruling the said motion. 

3. In rendering the said judgment. 

4. In holding that any damage accrued to the plaintiff 
b\ reason of the appeal of the defendant Fletcher from the 
decree in the case of Julia B. Fletcher vs. James J. Fletcher, 
No. 30,57? in Equity, on the dockets of this court, upon the 
appeal from which decree the bond in suit in this cause. No. 
58,002 at Law, was given. 

•». In not holding that the affidavit accompanying the 








declaration herein was insufficient to support the judgment, 
in that it failed to set forth or show any damage accrued 
to the plaintiff as aforesaid. 

III. 

Argument. 

1. Office and effect of supersedeas. 

A suj>ersedeas is merely a suspension of the power of 
the court l)elow to enforce the judgment, order or decree 
appealed from, pending the appeal: it in no manner and to 
no extent alters the judgment, order or decree, and does not 
otherwise affect it than to halt its execution or other en¬ 
forcement ; its one effect is to leave the parties and the case 
in statu quo in the lower court until after the appeal shall 
have been decided. And the result of an affirmance of the 
judgment, order or decree appealed from is only to remit 
the parties to their rights and liabilities respectively, as 
though the writ of error or appeal had not l>een sued out 
or taken. 

Williams vs. Bruff, 102 U. S., 248. 

Hovey vs. McDonald, 109 U. S.. 150. 

McMinnville, &c. Co. vs. Huggins, 47 Tenn. (7 
Coldw.). 217. 

Dulin vs. Pacific &c. Co.. 98 Cal.. 304. 

Ransom vs. City of Pierre, 101 Fed. Rep., 005. 

Woolfolk vs. Bruns. 45 Minn., 90. 

And so are all the authorities. 

2. The extent of liability on a supersedeas bond. 

The object of a supersedeas bond, as all the authorities 
agree, is to save the appellee harmless from the consequences 
of the appellant’s taking the appeal; to save the appellee 
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harmless from damages by reason of the appeal. 

Accordingly, in an action upon such a bond, the inquiry 
always resolves itself into this: how, and how much, was 
the appellee injured by the appeal? 

That relief in the form of a sum of money, or the at¬ 
tainment of some specific object, to which under conditions 
the appellee may become entitled in case of success in the 
litigation in which he is concerned, is not the test of lia¬ 
bility on a supersedeas bond; it may well be, and often is, 
of secondary consideration, or to be left wholly out of con¬ 
sideration; the question always is, as above stated, how 
has the appellee l>een damaged by reason of the appeal? 

Thus, in a suit to enjoin collection of a judgment, if the 
injunction be refused and on appeal the decree of the court 
lie affirmed, a surety on the appeal bond is not liable for the 
amount of the judgment in question, but only for the costs 
and damages of the injunction proceeding. 

Steele vs. Wilson. 72 Ky. (9 Bush), film. 

Greiner vs. Prendergast. 3 La. Ann., 389. 


A judgment requiring appellant to execute a deed to 
land on payment of the price pursuant to a contract of «ale 
and providing that, on his failure so to do, the deed shall 
lie executed by a commissioner of the court and a writ of 
possession on behalf of the appellee issued, is not a judg¬ 
ment for the payment of money; and hence, on dismissal 
Of the appeal on which the judgment has lieen superseded, 
the appellee is not entitled to damages. 

Maret vs. Saunders, 141 Ky., 306. 


And see generally the following: 

Markoe vs. American Surety Co., 167 N Y 602 
(Affirming (SO N. Y. S„ 674; 44 App. Div.. 485). 
Dexter vs. Say ward, 79 Fed. Rep.. 237. 










First National Bank vs. Fidelity and Deposit Co., 
106 Ill. App.. 367. 

Smith vs. Caldwell, 06 Mo. App., 632. 

3. The order appealed from. 

As above noted, the decelaration of the appellee is on the 
assumption that the decree appealed from was in effect a 
decree awarding her alimony and adjudging that Fletcher, 
the defendant in the equity suit below, should pay her the 
same. 

That this is wholly erroneous plainly appears from the 
most casual consideration of the order, which, in its essen¬ 
tials. adjudges, first, that Fletcher was in contempt of the 
court for contumaciously disobeying its previous order in 
not paying the appellee the alimony in question; secondly, 
that for such his contempt, he should be committed to im¬ 
prisonment for a specified time; and, thirdly, that upon 
purging himself of such contempt by paying the alimony in 
question within the time specified, he should be discharged 
from custody; and the conclusion of the order is that for its 
execution Fletcher should be taken into custody imme¬ 
diately. 

Obviously, the only relation that the appellee had to the 
procurement of this order was bringing the matter of 
Fletcher's contempt to the attention of the court, upon con¬ 
sideration of which the court, in vindication of its authority 
and dignity, ordered him into custody and gave him the 
opportunity of appeasing the court’s offended dignity by 
complying with its previous order to pay the alimony in 
question, his failure to do which constituted the contempt 
which the court was punishing. 

4. The situation of the parties, appellee and Fletcher, 
after affirmance bv this court of the order appealed from. 
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\ ery clearly, both on principle and according to all the 
authorities, the supersedeas on appeal of the order in ques¬ 
tion merely suspended the power of the court below to en¬ 
force it pending the appeal, and on the affirmance of the 
order put the parties in statu quo in the lower court at the 
time of appeal taken. At that time the situation was this: 
Fletcher, being to be taken in immediate custody by the 
Marshal in execution of the order, would have the option of 
remaining in custody for the time prescribed, or releasing 
himself 1)efore its expiration by his own voluntary act. In 
the former case, that is, if he elected to remain in custody 
for the time prescribed, he would have paid the penalty of 
his contempt, and thereby have purged himself of the same, 
and neither the appellee nor the court below would there¬ 
after have any right to ask, or power to inflict, the judgment 
of contempt for disobedience to the prior order of the court 
in respect of the alimony involved; and the only advantage 
possible to accrue to the appellee personally would have 
been through Fletcher’s election to have availed himself of 
the privilege of purging himself of his contempt by paying 
her the alimony in question. 

Too plainly for argument, the appellee was wholly pow¬ 
erless to compel, or in any manner to influence or affect, the 
exercise of Fletcher s option how the order against him 
should be satisfied, whether by submitting to the imprison¬ 
ment imposed, or purging himself of his contempt in the 
manner indicated; wherefore, the appellee was and is with¬ 
out any right in the premises in respect of the violation of 
which she might assert damage to her incurred; for surely 
it cannot be said that she was in any manner, or to any ex¬ 
tent, injured by the mere postponement of the time at which 

Fletcher might elect to exercise his option in manner afore¬ 
said. 






And no claim is made by the appellee in her declaration— 
and none could be—that the fact that Fletcher has not been 
taken into custody under the order or served the term of 
imprisonment thereby imposed upon him for his act, could 
by any possibility be asserted as a breach of condition 
of the bond in suit. Moreover, whether or not he has been 
taken into custody under the order is matter concerning 
only the court below, to appease whose offended dignity he 
was ordered imprisoned; and if that court itself had under¬ 
taken to have the Marshal execute its order, compliance 
with the court’s direction in the behalf was impossible at the 
time of the going down of this court’s mandate, for the rea¬ 
son shown by the affidavit of defense, namely, that the per¬ 
son of Fletcher was not available for the desired purpose. 

For the reasons indicated, the judgment appealed from 
should be reversed. 

Respectfully Submitted, 

Henry E. Davis, 

Attorney for Appellant. 
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No. 2863. 


PATRICK F. HANNAN, Appellant, 


JULIA B. HOPKINS, Otherwise Known as Julia B. 

Fletcher. 


BRIEF IN BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

In the case of Julia B. Fletcher against James J. Fletcher 
et al, Equity No. 30,577, by decree passed on the 22d day 
of May, 1914, it was adjudged and decreed by the court be¬ 
low that the defendant Fletcher was in default in the amount 
of six^ hundred and twenty-one dollars and fifty cents 
($621.50), under a decree theretofore passed in that cause 
directing him to pay her alimony; that he had willfully and 
contumaciously disobeyed that decree by his failure to pay 
the alimony as ordered and by transfers of his property made 
for the purpose of defeating her rights under such decree; 
that he still had it in his power to comply with the decree 
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and that in continuing his failure and refusal to pay as 
therein ordered he was acting in contempt of the court and 
its decree. It was further adjudged and decreed that he be 
committed to the Washington Asylum and Jail for a term 
of sixty days or until such earlier time as he should purge 
himself of his contempt by paying the amount ascertained 
to be due, or be otherwise discharged by order of the court 
(R., p. 4). 

From this decree as an entirety Fletcher appealed to this 
court (R., p. 5). 

Upon that appeal he gave a supersedeas bond in the sum 
of eight hundred dollars ($800) with Patrick F. Hannan, 
appellant herein, as surety, such bond being conditioned as 
follows: 


“Now, therefore, the condition of this obligation is 
such, that if the above-named James J. Fletcher shall 
prosecute his said appeal to effect, and answer all 
damages and costs if lie shall fail to make good his 
plea, then this obligation shall be void; otherwise, 
the same shall be and remain in full force and 
virtue” (R., p. 3). 

That appeal was heard in this court in the month of 
January, 1915, and on the first of February, 1915, the court 
handed down its opinion affirming the decree appealed from 
(R., p. 2). 

Fletcher vs. Fletcher, 43 App. D. C., p. 180. 

The mandate of this court in the case was sent down to 
the court below on the 19th day of February, 1915 (R., p. 2). 

Thereupon demand was made upon said appellant Han¬ 
nan, surety on the supersedeas bond, for payment of the 
amount adjudged to be due appellee by the decree of May 
22, 1914, to wit, six hundred and twenty-one dollars and fifty 
cents ($621.50), with interest thereon from the date of said 
decree. Payment being refused, this suit was instituted by 
appellee against Fletcher and Hannan, principal and surety, 




respectively, on the bond, to recover that amount (R p 6) 

the Sat r‘T- wa : a r mpanied ^« •*** £& 

« a ? V ,ettln g forth m substance the foregoing facta 
a copy of said decree of May 22 1914 and nfth 8 
sedeas bond (R„ pp . W) . y ’ 1JK> and of the su P er " 

To thia declaration the defendant Hannan interposed a 

dii' ZTb 6 and 1 ! CCOmpanied hk P lea with an affi- 
a it setting forth in substance that he had paid the costs 

of said appeal and that pending the appeal Fletcher was 

under conviction on the charge of conspiracy upon which 

he had been sentenced to serve a term of two years in the 

ment w^ ry: d “ T®" 1 fr0ra such s^ence and judg- 
ment was pending in this court at the same time that his 

appeal from the decree of May 22, 1914, was pending herein 

and that when the mandate of this court on the last-men- 

F| . e , a PPeal issued on the 19th day of February, 1915, 

Fletcher had been taken into custody under and by virtue 

of his conviction and sentence on the conspiracy charge and 

r Zt ln 7 y th r, after kept in custod y until taken to 

he penitentiary at Atlanta, Ga„ where he is now serving 
the sentence aforesaid. There was no pretense in the affi 
davit that the amount adjudged to be paid to appellee under 
e decree of May 22, 1914, or any part thereof, had been 
paid by said Fletcher, or by the appellant Hannan (R., pp . 

• T . her ffi,! P ° D a motion for J' ud gment as for want of a suffi¬ 
cient affidavit of defense was made. After a hearing the 

court below granted the motion and entered judgment against 

the appellant Hannan, surety on said supersedeas bond, for 

? l elg , ‘ buudmd dolkrs ($800), the penalty of the 
bond to be released, discharged, and satisfied upon the nav- 
ment to appellee of the sum of six hundred and twenty^one 

dol '® rs - d cents > adjudged to be due her by the decree 
of May 22, 1914, together with interest and costs 

From this judgment this appeal is prosecuted, a super¬ 
sedeas bond being given by the appellant (R., pp. 8-9). 
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ARGUMENT. 

THE MOTION FOE JUDGMENT FOE WANT OF A SUFFICIENT 
AFFIDAVIT OF DEFENSE WAS PEOPEELY GEANTED. 

By the decree of May 22, 1914, it was judicially deter¬ 
mined that there was due and owing appellee from her 
former husband under a decree theretofore passed in that 
cause directing him to pay her alimony, the sum of six 
hundred and twenty-one dollars and fifty cents ($621.50). 
It was likewise judicially determined that he was at that time 
able to pay the amount so found due and payable, but that 
be had willfully refused and continued to willfully refuse to 

pay the same. 

This determination by the court that under its prior 
decree directing the payment of alimony there was then 
due and owing a sum certain, was the equivalent of a judg¬ 
ment in favor of the appellee. It created in her favor a debt 
of record against her former husband. 

Sistare vs. Sistare, 218 U. S., 1. 

Davis vs. Davis, 29 App. D. C., 258. 

The appellant’s contention here is that no liability at- 
taches to him as surety on the bond sued on other than the 
payment of the costs of the appeal in the case in which the 
bond was given. The bond was not merely a bond for costs, 
but was a supersedeas bond given by Fletcher, with appellant 
as surety. Fletcher was not content to give simply a bond 
for costs on his appeal. In noting his appeal from the de¬ 
cree of May 22, 1914, he had the court fix the penalty of the 
bond on appeal “at the sum of one hundred dollars ($100), 
if for costs, and at eight hundred dollars ($800), if to act 

as a supersedeos ,, (R., p. 5)- 

The difference between the two bonds, so well recognized 

at the time the appeal was taken, is sought to be brushed 



a>ide now that the day of reckoning is at hand and Hannan, 
as surety, is called upon to make good his obligation. 

This contention of appellant is based solely upon the 
ground that in the decree of May 22, 1914, there was no 
specific provision directing Fletcher to pay to appellee the 
amount found to be due and payable by him. 

As stated on page 8 of his brief, his proposition is that 
the declaration of the appellee is on the assumption that 
the decree appealed from was in effect a decree awarding her 
alimony and adjudging that Fletcher, the defendant in the 
equity suit below, should pay her the same.” 

As before shown, by such decree it was adjudged and de¬ 
creed that under the provisions of a former decree passed in 
that cause directing Fletcher to pay alimony there was then 
due and payable by him to appellee the sum of six hundred 
and twenty-one dollars and fifty cents ($621.50). What 
occasion was there for a specific direction for payment by 
Fletcher of the amount so found to be due? It had thereto¬ 
fore been ordered paid and this decree was but the ascertain¬ 
ment of the extent of Fletcher’s default in making payment 
theretofore ordered. 

The decree by its provisions adopted one of the methods 
provided for enforcing payment of the amount found by it 
to be due, in that it directed that Fletcher be committed to 
jail for a period of sixty days unless he sooner purge himself 
of his contempt by paying the amount so found to be due. 

Except and only for the supersedeas bond given by 
Fletcher with appellant as surety, the decree of May 22, 
1914. might have been enforced by an attachment against 
the person of the defendant Fletcher, or an immediate 
sequestration of so much of his real and personal estate as 
might be necessary to satisfy it or by the issuance of a fieri 
facias and attachment by way of execution against his prop¬ 
erty, under the provisions of sections 113 and 975 of the 
Code. 

For the very purpose, however, of preventing appellee 
from proceeding to collect the amount so ascertained to be 



due her and, if possible, to defeat the collection of that 
amount, he employed the means given him by the law, to 
wit, a supersedeas bond upon an appeal from the decree. 
The appellant Hannan became surety on that bond, the 
condition of which was in effect to pay the amount due in 
the event Fletcher did not make good his appeal. 

In speaking of the nature of a supersedeas bond, the Su¬ 
preme Court of the United States, in American Surety Com¬ 
pany vs. Shulz, 237 U. S., 159, 161, says: 

“But the bond is not a substitute for the judgment 
nor is it of the same nature. Indeed, it was given 
for the very purpose of preventing the plaintiff from 
enforcing it and to enable the defendant, Whitcomb, 
to prosecute an appeal in an effort to have it set aside. 
The judgment and the bond were wholly distinct, 
and arose out of different laws—one out of the com¬ 
mon law, the other out of a law of the United States. 
When the amount of Whitcomb’s liability for breach 
of contract had been adjudged by the Federal court 
the plaintiff was entitled, at once, to enforce payment 
by levy and sale. The law T s of the United States, 
however, intervened and gave to the defendant a 
means of preventing immediate collection and possi¬ 
bly of defeating the judgment. This delay,—which 
was helpful to the defendant,—was granted by the 
Federal statute on condition that he would file a bond 
with suretv conditioned to pay the plaintiff in the 
event the defendant failed to make good his appeal.” 

The effort of the appellant herein is to have the court 
eliminate from the condition of the bond the word “dam- 
ages ” and to place such a narrow construction upon the lan¬ 
guage of the bond as to convert it from a supersedeas bond 
into a mere bond for costs or into a bail bond only. 

But this is contrary to the policy of the courts and the 
rules of construction laid down by them. 

In Fulton vs. Fletcher, 12 App. D. C., 1, 17, the court 
says: 

“The very wide range and varying character of 
actions, suits, judgments, and decrees necessitated 




broad generalization in the stipulated conditions of a 
• form of bond intended to operate at all. The very 
nature and uses of such bonds and their general 
recitals, in necessary conformity to the terms of 
statutes or rules of court, render it unreasonable and 
unjust to give the liability of sureties therein the 
strictness of interpretation that sometimes applies in 
the case of guarantors or special sureties in voluntary 
contracts between two parties. The interpretation, 
on the contrary . should rather be liberal, for the 
necessary protection of those who have nothing to do 
with the form or approval of the obligation, and are 
compelled, against their wills , to forego their legal 
claims and incur risk of loss by reason thereof 
(Italics ours.) 

The language employed in the condition of the bond 
sued upon has been frequently construed by the Federal 
courts. It has been repeatedly held that under such a bond 
the liability of the surety, when it attaches, is for the pay¬ 
ment of the debt. 

“There is no doubt that a supersedeas bond, con¬ 
ditioned according to the statute for prosecuting an 
appeal with effect and answering all damages and 
costs, covers not merely compensation for the delay 
arising from the appeal, but also the amount of the 
decree appealed from, so far as the latter directs the 
payment of money by the appellant to the appellee.” 

Rosenstein vs. Tarr, 51 Fed. Rep., 368, 370. 

“The liability of the obligors in a supersedeas bond 
is determined by the language of the bond. They 
undertake that the judgment debtor will prosecute 
the writ of error to effect, and answer all damages and 
costs if he fail to make his plea good. The writ of 
error is not prosecuted to effect if the judgment is 
affirmed, and it seems obvious that on the rendition 
of a judgment of affirmance the obligation of the 
principal and sureties to pay the debt, damages, and 
costs becomes absolute, without any further order by 
the court whose judgment is affirmed to the effect 
that the judgment be enforced or carried into execu¬ 
tion. 

Davis vs. Patrick, 57 Fed. Rep., 909, 911. 
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In Egan vs. Chicago, etc., Railway Company et al., 163 
Fed. Rep., 344, 351, the circuit court in passing upon the 
plea of a surety company in a suit on a supersedeas bond in 
which the railway company was principal, alleging: “That 
it does not appear that the railway company is insolvent or 
unable to pay the judgment against it,” held that the plea 
and the contention based thereon, namely, that the surety 
company was only liable upon the appeal bond for such dam¬ 
ages as may be caused by the delay in collecting the judg¬ 
ment, were untenable and a motion for a summary judg¬ 
ment against the surety was granted. 

In Wood vs. Brown, 43 C. C. A., 474, 477, the syllabus, 
prepared by the court, states the rule respecting the measure 
of damages for breach of the condition of a bond to “an¬ 
swer all damages and costs” as follows: 

“The measure of damages for the breach of the 
condition of a bond to ‘answer all damages and costs,’ 
which works a supersedeas under Revised Statutes, 
sections 1000, 1010, and 1012, in a writ of error to 
reverse a personal judgment for money, or in an 
appeal from a decree which directs the payment of 
money from the appellant to the appellee, is the 
amount due to the obligee by the terms of the judg¬ 
ment or decree, just damages for delay and costs.” 

See also 

Catlett vs. Brodie, 9 Wheaton, 553. 

Babbitt vs. Finn, 101 U. S., 7. 

Kountze vs. Omaha Hotel Co., 107 U. S., 386, 387. 
Stafford vs. Bank, 16 How., 135. 

French vs. Shoemaker, 12 Wall., 86. 

Jerome vs. McCarter, 21 Wall., 17. 

Smith vs. Gaines, 93 U. S., 341. 

This whole question has received the careful consideration 
of this court in the case of Bankers' Surety Company vs. 
Security Trust Company, 39 App. D. C., 354, in which case 
it was held that a surety on a supersedeas bond given on an 
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appeal conditioned in the language of the bond sued upon 
in this case, is liable upon the affirmance of the judgment 
for the amount of the judgment, even though no effort has 
been made to enforce it and the appellant’s assets have not 
been impaired since the appeal. 

In the light of these authorities it would seem clear that 
the liability of Hannan, as surety upon the bond in suit, is, 
as held by the court below, for the amount adjudged to be 
due appellee by the decree of May 22, 1914. 

It is respectfully submitted, therefore, that there is no 
error in the judgment appealed from and it should be 
affirmed. 

H. PRESCOTT GATLEY, 
JOHN P. McMAHON, 

Attorneys for Appellee. 
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